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Any pérson aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
may be against such order, to the appropriate authority in the following way
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Revision application to Government of India :”
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A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit

Min|stry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New

Li - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
liso to sub-section (1) of Section-35 ibid .
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In case of any loss of goods where the loss occur in transit from a factory to a warehouse or o
ther factory or from one warehouse {0 another during the course of processing of the goods in a

ehouse or in storage whether in a factory or in a warehouse.
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(A} In case of rebate of duty of excise on goods exported to any country or territory outside
tndig of on excisable material used in the manufacture of the goods which are exported
to arly country or territory outside India.

(2)  AfE Yok @l qnara ey RHr ARG B arey (TN A1 @ w) Frabe e dre el

(B}  In cdse of goods exported outside India export to Nepal or Bhutan, without payment of
duty, '
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(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
prodlicts under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(1) dire] aeres wo (enfle) fAanraeh, 2001 & T oo & ofifafafideuna W go-g ddufaad
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The jbove application shall be made in duplicate in Form No. EA-8 as specified under
Rule] 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the grder sought to be appealed against is communicated and shall be accompanied by
two gopies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy| of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-HE of CEA, 1944, under Major Head of Account.

(2)  RRESHMEE & GG onsRen U aid GIg 97 3R eH Bl W 200/ —BIETEE @ WY JiRGE
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The frevision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than|Rupees One Lac. '

W Yo, BFE JaEA Yob VAo A 6 gldsdia-
Appeal to Qustom, Excise, & Service Tax Appellate Tribunal.

(1) ey FewrgH PobatQf g, 1944 @ are 3541 / 35-% & Sicedc—
Undg¢r Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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(a) To tHe west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at

2"lgor, BahumaliBhawan Asarwa Girdhar Nagar, Ahmedabad : 380004. in case of appeals
othenthan as mentioned in para-2(i; (a) above.
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penglty alone is in dispute.”
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1 ,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft i
favour of Asstt. Registar of a branch-of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee far each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

e enA@fam 1970 wariEfe @) aggfi- @ sfmlafwiRafee srursemani @
Aaaey  weniefafrlanReEd @ arviiude A e ufe weso  Owrurmerd
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One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled- item
of the court fee Act, 1975 as amended.

FRINGdammaABIREe FeaefEl B eief arsrsafaoraRendn gen, d=hu s
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

W gew, B TWET ged TamdRae  =manidm(iee) @ ufdeder @
PTOHFITIR( Demand) TGS (Penalty)  Slio%ydsmmeninfaad | aaifs,  wfsaagdsraric
GITtETae i(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994)
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the‘ pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a

mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded” shall include:
(xxxi) amount determined under Section 11 D;
(xxxii) amount of erroneous Cenvat Credit taken;
(xxxiii) amount payable under Rule 6 of the Cenvat Credit Rules.

Ia & ufy e wifestor & waver otef Yo Iyar Yok W gus Rarfed o &l @ fRe aw ges &
ST UT 3 STl darer avs Al @ a9 Gvs & 10% PRI 0 A S wae §

In view of above, an appeal against this order shall lie before the Tribunal on payment of
of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
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ORDER-IN-APPEAL

Two appeals have been filed Dby M/s. Kiran Corporation, C/14,

Meghrdth  Complex, Station Road, Mehsana {hereinalter referred to as the

appellapt] against O10 No.22/AC/MEH/CGST/20-21 dated 21.09.2020 and OIO

No. 23VAC/MEH/CGST/20-21 dated 21.09.2020 [hereinafter referred to as the

impugijed orders| passed by Assistant Commissioner, Central GST, Division :

Mehesana, Commissionerate Gandhinagar  [hereinalter referred to as the

adjudidating authority]. Since the issue involved is the same in both the appeals

viz. GAPPL/COM/STP/1270/2020 and GAPPL/COM/STP/1271/2020, they are

being decided vide this OLA.

2.
object

comin

Briefly stated, internal audit party of the department raised an
lon vide Audit Report no. 25/8T/07-08 dated 21.04.2008 that the

ssion received by the appeliant from M/s.BSNL, Mehesana for marketing of

the products i.e. selling of SIM Cards falls under Commission Agent service which

is falling under the category of Business Auxiliary Service and is liable to Service

Tax whe. 09/07/2004. The appellant, however, tailed to pay the service tax on the

taxabl

BSNILY.

28.08
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4,

e service provided, namely Business Auxiliary Service (BAS), by them to
Therefore, the appellant were issued notices dated 27.09.2013 and
2012 demanding Service Tax amounting to Rs.16,489/- and Rs. 17,444/-
tively under the proviso to Section 73 ol the Finance Act, 1994, Interest was
ought to be recovered under Section 75 of the Finance Act, 1994 and

ies were also proposed under Section 70, 77 & 78 of the Finance Act, 1994,
The said Show Cause Notices were adjudicated vide the impugned orders

ming the demand for service tax along with interest. Penalties were imposed

Section 77 & 78 of the Finance Act, 1994,

Being aggrieved with the impugned orders, the appellant firm has filed the

presept appeals on the following grounds:

A. The matter is regarding commission earned as agent for BSNL SIM
card and entire service tax on value has been paid by BSNL. The
adjudicating authority has relied upon the judgement of ldea Mobile

Communication which is regarding determination of SIM card as
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trading of goods or service. Thus relying on this judgement is grossly
wrong and incorrect,

B. The matter is already decided in their favour by the Commissioner
(Appeals), Ahmedabad  vide OIA No. 208/2012/(Ahd-
1 Y/SKS/Commr.(A)Ahd dated 31.12.2012.

C Service Tax on the entire value has been paid by BSNL which is
evidenced from the invoice of BSNL raised on the appellant. This
value includes the discount/commission/profit of the appellant for
which demand is sought to be made. The value in the hands of the
appellant is already service tax paid in the hands of BSNL.

" D. The SIM card or recharge coupon which is sold to them by BSNL is
inclusive of all taxes. The discount or commission received by them is
integral part of the value of the SIM card or recharge coupon on
which service tax is already paid. Taxing the profit earned by them
tantamount to double taxation which is completely wrong and against
natural justice. They refer to the decision in the case of Vijay Sharma
& Co Vs. CCE reported at 2010 (020) STR 0309 (Tri.-Delhi).

. Tax paid by them would be available as credit to BSNL and therefore,
there is no revenue effect and the matler is revenue neutral.

F. They are not acting on behalf of BSNL and they are an independent
trader dealing in products of BSNL. They do not collect payment on
behalf of BSNL but pays them for the products procured and receive
payment from the customer to whom the products is sold. It is a
simple trading activity and can never be termed as activity of
commisston agent.

G. When no service tax is payable the question of interest or penalty does

not arise.

5. Personal Hearing in the case was held on 16.09.2021 through virtual mode.
Shri Arpan Yagnik, CA, appeared on behalf of the appeltant for the hearing. He

reiterated the submissions made in appeal memorandum,

0. I have gone through the facts of lhe case, submissions made in the Appeal
Memorandum, and submissions and evidences available on records. | [ind thal the

ste to be decided in the case is whether the appellant is liable to pay service tax
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on the hmount of commission given to them by BSNL, Mehesana for sale of SIM

cards/Recharge Coupons.

6.1 1tind that the issue has been decided in favour of the appellant previously by
the  (Jommissioner(Appeals), Ahmedabad  vide OIA  No. 208/2012/ Ahd-
H1/SK §/Commr.(AYAhd dated 31.12.201 2 The demand in the said case pertained
to the|period October, 2009 to June, 2011, The period covered in the present

appealg is from July, 2011 to June, 2012 and July, 2012 to June, 2013.

6.2 [ find that the adjudicating authority has contirmed the demands against the
appellhnt by considering the appellant to be Commission agent. The appellant had
in thelir submission before the adjudicating authority relied upon the OIA No.
208/2012/( Ahd-111)/SKS/Commy.(A )Y Ahd dated  31.12.2012  passed by the

Commissioner (Appeals). However, the adjudicating authority has sought 10

distinpuish the issue involved in the present appeals on the grounds that the
appelfant have not produced any documentary evidence which reveal that service
tax has been discharged by BSNL, Mehsana in respect of the SIM Cards rendered
by them to the appellant and that while furnishing the data of commission earned
by th¢ appellant and that BSNL had not commented or objected anything regarding

the payment or liability to pay service lax by the appellant.

6.3 | 1 tind that the adjudicating authority has given his findings on the decisions
relied upon by the Commissioner (Appeals), Ahmedabad in OlA  No.

208/2012/( Ahd-111YSKS/Commr.(AYAhd dated 31.12.2012. He has thereafter

procgeded to rely upon the decision of (he 11on’ble Supreme Court in the case ol
IdealMobile Communication Lid Vs. Commissioner of C.Lx. & Customs, Cochin

repofted at 201 1-T1OL-71-5C-5T.

6.4 | 1 find that there is nothing in the records to indicate that the department had
challenged OIA No. 208/2012/( Ahd-HD/SKS/Commr.(A)/ Ahd dated 31.12.2012
bet:

¢ a higher appellate authority. Therelore, the adjudicating authority while
pasding the impugned order, was bound to follow the decision passed by the higher
appellate authority Commissioner{ Appeals), Ahmedabad in the case of the same

appellant on the same issue for earlier period. There is no change in legal

oo o prdyisions brought out in SCN as well as in the impugned order. The adjudicating
<
/{er
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authority has committed judicial indiscipline in not following the orders of

Commissioner (Appeals).

7. Coming to the issue on hand, I find that the appellant is selling SIM
cards/recharge coupons and selling them (o his customers, It has been contended
by the appellant that the SIM cards/recharge coupons procured by them from
BSNL are those on which service tax has been paid by BSNI. Therefore, the
appeltant is merely trading in products in respect of which the applicable service
tax has already been paid. 1 find that the lindings of the Commissioner (Appeals),
Ahmedabad at para 6 of OIA No. 2087201 2/(Ahd-1TH/SKS/Commr.(A)/Ahd dated

31.12.2012 covers the entire gamut of the 1ssue :

“ | find that M/s.BSNL, Mechsana i.c. service provider has already
discharged service tax in respect of all the products and scrvices
including Mobile services rendered by BSNIL, as such o service tax
can be demanded lwice on the same value. These facts arc based on
documentary evidence and when service tax has been paid no [urther
service tax can be demanded on the same amount only becausc ils
classification differs when there is no change in rate of duty. Fhe sole
purpose of taxation is that the value on which service tax is required (o
be paid should not escape and here in this case, the service tax has been
paid on entire value, therefore, it will not be i the fitness of the things
to demand service tax again on the same amount as law never permits
such activities and as such the demand made on (he service tax amount
is not sustainable.”

71 1 {further find that the Hon'ble Tribunal had in the case ol Daya Shankar
Kailash Chand Vs. Commissioner of Clix.. & S.T.. Lucknow reported at 2013 (30)

STR 428 (Tri.-Del) held that :

«3.  We have seen the Supreme Court judgment in the case of fdea
Mobile Communication Lid. 2011 (23) S.T.R. 433 (8.C)}. ‘The ISSHC
involved before the Hon'ble Supreme Court was as to whether the
value of the SIM cards is required (o form part of the activation charges
or not. Inasmuch as the issue before the How'ble Suprome Court was
entirely different than the issue involved in the present case we arc of
the view thal following said decision by Commissioner (Appeals) in
preference to the decision ol Tribunal on the samic issue as involved in
the present ease is not proper. We also refer to the tatest decision in the
case of Martend Food & Delvdrates Pvi Lid. vide Final Order No.
ST/A/684-687/2012-Cus., dated 6-11-2012. whercin after taking note
of the entire case law available on the said issue. the Tribunal in a
detailed order has held that activity of purchase and sale of SIM card
belonging to BSNI. where BSNL has discharged the Service Tax on the
(ull value of the SIM cards. does not amount o providing husiness
auxiliary services and confirmation of demand on the distributors for

re

the second time is not called for. By lollowing the said decision, we scl
aside the impugned order and allow the appeal with conscquential relici
1o the appellants.™
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72 Alsimitar view was taken by the Hon’ble Tribunal in the case of Chotey Lal
Radhey|Shyam Vs. Commissioner of C.lix., & ST, Lucknow reported at 2016
(44) STR 266 (Tri.-All) wherein it was held that -

w6 We have heard both the sides and perused the records. On perusal
of the records, we lind that, in this case, B3NL had already paid service
lax on the SIM cards and recharge coupons sold 1o the (runchisee ad
again demanding service ax [rom the lranchisee would amount to
double taxation which is not pernissible in faw. Secondly, we find that
the appelant is only engaged in purchase and sale off SIM cards and
recharge coupons and his relationship with BSNI. is ol principal-to-
principal basis. The appellant cannol be termed as an agent of BSNIL In
view of this, the finding of the learned Commissioner that the appellant
is promoting the business ol sale or service of BSNL is misconceived,
The impugned order is therefore not consistent wilh law and the catena
of judgments delivered by the Tribunal and High Courte e judgment
ciled abuave by the learned counsel tor the appellant squarely cover the
case ol the appellant to the fact that the appellant is only engaged in
rrading activity and does not render any taxable service in the category
ol *business auxiliary service’.”

73 [The above order of the Hon’ble Tribunal was affirmed by the Hon’ble High

Court] Allahabad, which was reported at 2018 (8) GSTL 225 (All. .
8. Considering the facts of the present appeals and the decisions cited above, |

find that the activity of the appellant i.e. purchase and sale o’ SIM Cards/Recharge
coupgns of BSNL on which service tax has already been paid by BSNL cannot be

consifdered to be business auxiliary services,

0. In view of the above the discussions and the above decisions ol the Hon’ble

Tril)Jrnal and the High Court, I set aside the impugned orders for being not legal

and proper and allow the appeals fifed by the appellant.

10, | 3rfrorpelt EaRT gof AT 31 3rcivel ST ATERT U Adish @ foRa STTer &1

The appeals filed by the appellant stands disposed off in above terms.

L e

Wi

( ffesh Kumar )
Commissioner (Appeals)

Attgseed: . Date:  .10.2021.

(N.Burvanarayanan. lyer)
Superintendent{ Appeals),
CAST, Ahmedabad.
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To
M/s. Kiran Corporation, Appellant
/14, Meghrath Complex,
Station Road, Mehsana
Respondent

I'he Assistant Commissioner,
Central GST, Division- Mehsana
Commissionerate, Gandhinagar

Copy to:
1) The Chief Commissioner, Central GST. Ahmedalkad Zone.

2) The Commissioner. CGST, Gandhinagar.
3) The Assistant Commissioner (F11) System), CGST. Gandhinagar.
(for uploading the OIA)

w&iard File.

5) P.A. File.




