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tfil€iTtT  {t¢flT     File  No     GAPPL/COM/STP/1270,1271/2020 |}D  7D  9|2^

CJlft€13TTaRT   fl{apT   Order-lil-Appeal  Nos  AHM-EXCUS-003-APP-36  to  37/2021-22

faTurtF  Date    o7-1o-2o21  -jirfl  ed  tfl  ITT€Ttg  Date  of Issue  21.10.2021

3TTEiffl   (3TfiiT)  arr[TrRIT

Passed  by  Shri  Akhilesh  Kumar,  Conimi5sloiier (Appeals)

Arising  out  of  Order-in-Original  No.22  to  23/AC/MEH/CGST/20-21  ftiiff:21.09.2020  Issued  by
Assistant      Commlssioner,      CGST&      Central      Excise,      Division      Melisana,      Gandhinagar
Commissionerate

3rf\ed  ffl  =mT  qu  ttaTName & Address of the Appellant / Respondent

M/s  Kiraii  Col.I)oratioii

C/ 14.  Mcghi.atli  ('omi)lcx`

Statioii  R(){id.  Mehsaii:I

7Irt€  rfu  qu   oftt]   3TT*T  i{i  `FTfalti   3T]+Tq  7f5-{tiT  a  tfr   ijT  ETT   3TTci¥T   a   ITfa   qenfiqfa  itEt
TTT   TTorq  3Tfrjifl-tl  qi  \inftF  an  Iri`\@ruT  3TT-aTT  FTg€T   dji   TTtT5ffl  ¥  I

Any  person  aggrieved  by  this  Order-ln-Appeal  may  fl!e  an  appeal  or  revlslon  application,  as  the
may be  agalnst such  order,  to the appropriate authority in the following way

flTFT en TTQeTUT 3ha

ision  application  to Government of India  :

m¥HLi:g=¥gFd89£:G#ETTTdiTrfeFqngRtl¥T{=FTTi£`Hgtlq_:=ffl{#i
d,  RE th-FT,  ckFqrTt, ~T#idt    1 ioooi  7Ti  tfl Oftfflf3i\T

A  revision  appllcation  lles  to  the  Under  Secretary,  to  the  Govt   of  India,  Revislon  Application  Unit
stry  of  Finance,  Department  of  Revenue,  4"  Floor,  Jeevan  Deep  Bullding,  Parliament  Street,  New_       .              __.     j^...       ___.__.`.   ^f+L^f^II^`^iir`n   r`]cci    nr`\/f]rnprl   hvfirst5lry   ul    rluduit=,    I+I;Hal`.IIil„   vl    ,`~.v..`.v,     ,              __    ,

i  -110  001  under  Sectlon  35EE  of the  CEA  1944  ili  respect  of the  following  case,  governed  by  first
iso  to  sub-section  (1)  ctf Section-35  ibid

{ifapTTadii;tl]       a,        TTTTr6airFT       t{thEiffroTT7.-fl=\{TftrT\qu€FTT{       "       3Tii       tFTtqrr`]\       2IT`..     _i_,`    c-   .    .I-\-i+     +Tr|CT\+||C|t+)|t}||.I                 vJ                 'u     |\1     lull                   ``,.`     .      ,

TTTTHtFThTUFTr{ilqrdi}whgr    qiT{T\,    TIT    finitTru€TiT{     qT    quartTiTi3tTEffrftfflRET\t\    i"
tiTngTTITrfuTTadirfu t} it"s*it

ln  case  of any  loss  of goods  where  the  loss  occur  in  transit  from  a  factory  to  a  warehouse  or to
ther  factory  or  froni  one  warehouse  to  another  dilrHig  the  course  of  processlng  of  the  goods  in  a
ehouse  or ill  storage whethe-In  a factory or in  a warehouse



\.I_'i,

(A)

tit   5raiT   i   ftqiraer   Tird   q{  zTr   liid   c6   fafii+fur   ft   t3TitinT   ¥]-c*i5   tf,a   Jirc,I   (i{   -u-Ill-¢i

ri  ch  `ITTFT  t6  FT6i{  tat-di  {r¥   ffl   a-a9i  *  fi{itfir  i  I

f duty of excise  on  goods  ex,i)orted  to  any  country  or territory  outside
le  material  used  in  the  manutacture  of the  goods  which  are  exported

erritory  oiitside  India

n\i   raTr   iiii!-d   t6  -6iT8{   (iiTli]   ITT  ifErf  zbl)   1iiiLer   ffr5Tn    iTtiT   FTrd   -d  I

xported  outslde  lndla  export  to  Nepal  or  Bhutan,  wlthout  paymetit  of

¥fzi€ti   zi  Trm   E6  fa`J  -uir€qdjc6ri3±T]Tq  -c#   rrit±3fl{   i!d3]rdrrchEtl   qT{i   \i-cifitlq   ct`

Ei`TiTlf`tl   dr~qTTii   u{   {TT   ql¢4fa-ffi3i[arttiq   (-i2)   1998   tll{r   log   aT{rta±!cRlfai\T      il\t   d  I

y   allowed   to   be   utllized   towards   payment   of   excise   duty   on   fmal
provlsions  of this Act or the  Rules  made there  under and  such  order

ommissloner (Appeals)  on  or after,  the  date appointed  under Sec.109
2) Act,1998.

(tltfltl)    fiTilTratjl,     2ooi     c6    liprl    9     c6    3TfiJLrffafif¥tE,utrj     `Ten     Si{ -8     fic:1ITFa-{ftfT,
-€¥iafheTfajiTh-ddi"Tfl        -ti        iftFTTI|F-`tiia9T        tTET3iThd:`Tlal<T        apt         ¢`i-c:TIT(atfl         c6

iiTrf3T  I-u{itBtiieT   -(slrai    € -cRTii@ijgftdy   tis   3TdiLPl   €il{i   35-+ S       frfititRma   -fi   `Tii-dii   c6   -{iq\d
-q5i   Httrtft[€)il tflf€i!  I

tion  shall  be  made  in  duplicate  in  Form  No    EA~8  as  speclfied  under
Exclse  (Appeals)  Rules,  2001  within  3  months from the date on which
o  be appealed  against  is  conimunicated  and  shall  be  accompanied  by
f the  010  and  Order-ln-Appeal.  It  should  also  be  accompanied  by  a

evldenclng  payment of prescribed fee as prescribed  under Section
under Major  Head  of Accoilnt.

gi  `Tft=rFTit  `rtF  anq  ed  tTr  Tnt  -+5TI  an  tird  200/-tfftflr8TTtm  di  -ulTT  3tt{tlti
i5zm=ian  iooo/ _    zFi  tt5Tfl!-fi-dLi  tffi  -uliiT I

catlon  shall  be  accompanied  by  a  fee  of  Rs  200/-  where  the  amount
s  One  Lac  or  less  and  Rs.1,000/-where  the  amount  involved  is  more
Lac.

`Ji+Ifiqitb-{3]i})thl   i!TT?TTLTcri-\Tui    rf5   qlaj] th ci

e,  &  Service  Tax Appellate  Tribunal.

ETf*TTT,    ,944   tnt   ffl_\,,   35._.di, 35__€   ~t6   URT,ttl _

/ 35E  of CEA,1944  an  appeal  lies to  .-

(1)    aj-    fi-ctan`J    3]5-flit   t6    3Tc,TTqr   -ail    3ifro,    3iif}t,i}   -t}    iHilalTtfliii    ¥j€zF,    aiTi:1zf

muTZFi3itfrdilT    -Jqrt]IfrcFT`iTT(fee)     €fil    Trf*rii    £T=ftTT    ffifa,-cbT,    3i-6ii¢i¢iii}2ndani]T,

3TmtlT   ,ftrqrTEITR,3i 6di¢16u c;--380004

bench  of  Customs,  Excise  &  Service  Tax  Appellate  Tribunal  (CESTAT)  at
awan,Asarwa,Glrdhar   Nagar,+  Ahmedabad       380004    ln   case   of   appeals
ned  ln  para-2(i)  (a)  above

®



(3)

(4)

(5)

(16)

---3---

The  appeal  to  the  Appellate  Tnbunal  shall   be  filed   in  quadruplicate   in  form   EA-3   as
prescnbed    under    Rule    6    of    Central    Excise(Appeal)    Rules,    2001     and    shall    be
accompanied  against  (one which  at least should  be accompanled  by a  fee of Rs  1,000/,
Rs  5,000/-and  Rs  10,000/-where  amciunt  of duty  /  penalty  / demand  /  refllnd  is  upto  5
Lac,  5  Lac to  50  Lac  and  above  50  Lac  respectively  in  the form  of crossed  bank  draft  in
favour  of  Asstt    Registar  of  a  branch.of  any  nominate  public  sector  bank  of  the  place
where  the  bench  of  any  nominate  public  sector  bank  of  the  place  where  the  bench  of
the  Tribunal  is  situated.

qla  €i{T  `iTTaiT  ti   qT±  TF  3nckit  ffl  wTia¥T  atfiT  €   ch  5rch¢  %ct  `3TtF¥T  zB   RT`?   rrfhrT  apt  gniITT   `rITrdffl

6TT   tl   fa5aT  tjTnT   tlil'at:   Ei]   tiqu   t}   tiii`or  th   fS   faltqT   tl€t   all  wh   Halt   a}   tay   ltanReTIIt  3itit€mu
aprqrfemTwl  `rtf7  3T`it€T  an  tf;=*tq  TTw;r{zF\  `rqi  3iTat]]  i*zTT  triifiT  a  I

In  case  of the  order  covers  a  number of order-in-Original,  fee  for each  0.I.0.  should  be

paid   in   the   aforesaid   manner   not   withstanding   the   fact  that   the   one   appeal   to   the
Appellant  Tribunal  or  the  one  application  to  the  Central  Govt   As  the  case  may  be,   iL
fllled  to  avoid  scriptoria  work  if excising  Rs   1  lacs  fee  of Rs  100/-for each.

fflTiiTan    ngtF;3IthltzH    i97O    "rmill'ini    an    \3iTrda+    t}    3rrTlidf]€iif`flf*r`{    \3ij:wTTTifir3naTr,T    7H
T|`d3Trairr       7i9TTr`chati.fuT!THitmi€t       t}        3Tra:rit\i)!iedtTi       tfl        \cfi        qfftTr{       fi65O        Q{\apT=tm;Tchzl

ap RifTexTnItmthtt I

One  copy of application  or 010   as  the  case  may be,  and  the  order of the  adjournment
authority  shall   a  court fee  stamp  of  Rs 6  50  paise  as  prescribed  under scheduled-I  item
of the court fee Act,1975 as amended.

€iTichwhtrtlT"ddfin  tlr{ENirit  ifi` 3frTift  €z]T]<3iTalffii, <i iuH tl l€vittiiTIT  B€¢7,  7i¥itT  i3tTTT€iT
Btffr  trifeqitFT3TftftlT  qm(twpr  (zffltltian)  iin,  1 982  ifii3TT€ I

Attention  in  invited to the  rules covering these and  other  related  matter contended  in  the
Customs,  Excise  &  Service Tax Appellate Tnbunal  (Procedure)  Rules,1982

fflrm      gtEF,       tanu      TrirrTtTT      BfflT      vqihaitT5i!3Ttrm      FrmTftfroi!vree),ti      iTflt3rftch      tf:
TTrTraiciici.cidiM(Dcniand)       l{qa5(pemlty)       anio%tFGrJmREr3Tfaar# I irarfai.        3ifaffiFHTgivlt

cl)<ls+ulr8  I(Section    35  F  of  the  Central   Excise  Act,   1944,   Section  83  &  Section  86  of  the  Finance  Act,

1994)

drr£\<+±iculaQjzff3ti<<icilcntch3Tin,Qnfarfu"fiacrfurJr"(Duivileni,inded)-

tL``cc{ I.f,,ij zF5 1 1 D Etaaeqlf`ffl rflt;

thraTf±cf}tr]]ldrtaqH6a,dtdati`iflt

[`     ¢iq`ijwldi I  iife3TtfliT' Ji`i6d`tjuldii€&q,tlciiri , 3Tt{tIT' i:TR9dtrychdriii`!TaQrfurfuTTrqT%.

For an  appeal  to  be  filed  before  the  CESTAT,10%  of the  Duty  &  Penalty  confirmed  by
the  Appellate   Commissi()ner  would   have   to   be   pre-deposited,   provided   that  the   pre-
deposit  amount  shall  not  exceed  Rs  10  Crores   lt  may  be  noted  that the  pre-deposit  is  a
mandatory  condition   for  filing   appeal   before   CESTAT    (Section  35  C  (2A)  and  35  F  of  the
Central  Excise  Act,1944,  Sec(ion  83  &  Section  86  of the  Finance  Act,1994)

Under  Central  Excise  and  Service  Tax,  "Duty  demanded"  shall  Include:

(xxxi)    amount determined  under Section  11  D,
(xxxii)  amount of erroneous  Cenvat Credit taken;
(xxxiii) amount  payable  under  Rule  6  of the  Cenvat  Credit  Rules.

3TTaQT  aT  qfa  3TtfliT  qifaEFT  ar  FT8T  5Tuv  Qjas  3T2iaT  QjaF  ZTT  aug  fanfaiT  a  at  EL  fgiv  TiTr  Qigas  ai

grTaTa qT 3tt{ aFTv fro au5 farfu a aF Fug ar  ioo^, graTa trT rfu en ut  %1

ln view of above,  an  appeal  agalnst this order shall  lie  before the Tribunal  on  payment of
of  the  duty  denianded  where  duty  or  duty  and  penalty  are  ill  dispute,  or  penalty,  where
Ity alone  is  in  dispute  "

I;`: ;;--  `-`  :\\
I,-.,, v          \`

a,-,-  €,                       I,,3`/

`vi.+r=--:i



I     N|)  (  I  ,\Pl'I   ,t,,,iv,,i  ,11/'27  i/2(I-'(I

ORl)

.I

r'`,R-lN-Apl'llA±

Megh

appella

N().    23

llnpugl

Mehes

acljudi

viz.    CJ

being

2.

object

C0lnlll

the pr
'ls  fall

Tax

tL\Xabl

BSNl

28.08

l`espe

also

penal

|lndel

Two    appeals   have    l.Cell    file(I    by    M/s.    Kiran    Con-poration,    C/14,

tl`    Complex,    Station    Roatl,    Mehs("    |hel.cim`ltet     iel`ei.recl    t()    as    the

t]   ag{iinst   010   No  22/A(`/Mli,ll/(_`GS'l`/20-2l    dLiteil   21   ()9  2020   and   ()10

AC/MEIl/CGST/20-2l    dated   `21.09.2020   |hei.einafler   referrecl   lo   i`s   the

ed   orders|   passed   by   Assistai"   (`ommissioneL   eenti`al   GST,   Divisioii

na,     Commissionci.ate     .     G.iiiilhimgtu     |heieiii{`fter     I.el`erred     to     cis     the

€iting  authoiilyj      Since  the  Issue  mvolved   ls  the  same   in  both  the  apr)eals

Pplj/COM/STP/1270/202()   !in(I   GA[JPL/COM/STP/127l/2020,   they   are

ecideci  vide this O[A.

Brielly    statecl,    interml    all(lit     pill.ty    ol`    the    (lepai.tiiieiTt    I.aise(I    an

n     vide     Aud.it     Repo"     no.     25/ST/07-08     (lated     21.()4.2008     that     the

ssioii  I.eceived by  the appeuzu"  fi.om  M/s.13SNL,  Mehesam  l`oi-i"rketing ol`

ducts  i.e.  selling  of SIM  Carcls  l`alls  iHidei.  (`omii-fission  Agent  sel.vice  which

g  imder  the  eategoi.y  o+` Biisiness  Ailxilitiry  Service  and  is  liable  lo  Serviee

.e.r()9/07/2004.   The  appellaiit,  however,  failecl  to  pay  the  servii`,e  tax  oil  the

service  provided,   naniely   Biisiiiess   Auxiliai.y   Sei.vice  (BAS),  by  them  to

Therefoi.e,     the     appellant     wet.e     issiletl     notices     tl£`le(I     27.OC).2013     {ii`tl

2012   demincting   Service   Tax   amoiinting   to   Rs.16,48t)/-itii(I   Rs.17,444/-

tively  iindei.  the  pl.ovi`so  lo  Sei`lioii  73  ol` the  Filiance  Act,   I lJ()4.  Iiitei.est  was

ought   lo   be   i.ecovei.e(I   un(lei.   Seclioli   75   of   the   Finaiice   Act,    1994   alid

ies  wei.e also  proposecl  iindei. Sei`litm  7(i,  77  &  78  i)rthe  F`inance  ACL  1994.

The  said   Show  Cause  Notices  wei-e  {`diu(lii`atect  vitle  the   impugne(I  ordei.s

ming  the  clemaii(11`oi.  service  ttix  iilong  witl`  intei.esl.  Pemlties  were  imf)osed

Section 77  &  78  ol`the Finance  Ael,19t)4.

Being  aggrievect  with  the   iiiiiuigne(I  orilers,  the  ai)pellanl   rli.in  h{is  file(I  the

t appeals  on  the  follow.Ing groiintls:

A.  The  mattei`   is   I.egiii.(ling  conimission   cm.Ileil   as   z`gent   l`oi.   BSNl.   SIM

cl`rd   all(I   entire   serv.lee   t€`x   tin   vL`lue   has   been   pLticl   by   BSNl,.   The

adjudicating  authol`ity   has  I.elied   iipon  the  judgement  of` lclea  Mobile

C`ommunication   which    is   I.egiirdiiig   cletermim`tit]n    ol`   SIM    ciircl   as



I     No   (  '1/\1'1'1   /(-(  )M/S  I  1'/  1270/2()20

I    N(`  (  i^I`l'l  ,/(  (  )M/.i  I`P/I 271/2()20

5

tracling  or goods  oi.  sei.vice.  Tliiis  relying  on  this jiidgeiiient  is  grossly

wrong and incorrect.

J3.  The   imttei.   is   all.ca(ly   deciclctl   ill   lheii.   l`avour   by   the   Commissionc`r

(^i)peals),        Alimeiltib:`tl        vitle        ()lA               No.        208/2012/(^hd-

I I I )/SKS/Commi..(A)/Ah(I  il:itecl  31.12.20 I 2.

C.   Sei`vice   Tax   on   the   eiitii.a,   v€iliic   h{`s   bcen   iiaitl   by   13SNL   which   is

evideiicecl    ft.om   tlie   iiivoice   or  BSNl,   1.a.Isc`tl   on   the   iirtr>ellant.   This

valiie   iiieludc`,s   lhc   discouiit/conimission/prorit   or   \lie   iipiicllant   foi.

whicli  demand  is  soiight  to  be  ni{lde.    The  value  ill  the  hands  of tlic

appellaiit is already sei.vicc tiix  paicl  in the hatids  of 13SNL.

D.  The  SIM  cai.t`l  or  rech€`rgc  eoti|ion  whii`h  is  `sold  to  them  by  BSN1,  is

incliisive  of all  taxes.  The  (liscount  or  commi`ssioii  I.cceivecl  by  them  is

ilitcgl-cil   part   of  the   \;aliic   ol`  the   SIM   ctird   oi.   rcchargc   coupoii   oil

which   sei.vice  tax   is  alrca(ly   paid.   T€`xi]ig  the  I)1.ollt  earlied  by  them

tantamoiiiit  to  double  t.1xatioli  wliic,h  is  conii)Ietc[y  wrong  an(l  agaiiist

natiiral  jiistice.  They  rel`c`i.  lo  the  tleci`sit"i  in  llie  case  or Vijay  Sh{`rma

&  Co  Vs.  CC,F, reiroilecl  tnt  201 ()  (02())  STR  0309  (Tii.~[)clhi).

E.   Tax  paid  by  them  would  bc  €ivailfible  as  crcclit  to  BSNlj  alld  therel.oi.e,

thei.e  is  Ilo  1.evenue  ef`{'ect  and  the  matter  is  I.evenue  nciili.al.

F.   They  ai.e  not  acting  on  bchall` or BSNI,  antl  they  ai-e  iui  inclepeiidel`,t

trader  clealing  in  pro(lucts  ol`  BSNL.  They  do  iiot  eollecl  I)ayment  on

behalf of BSNL  biit  p{`ys  them  foi.  tlie  I)I.ocliicLs  procul.ed  a[id  receive

paynieiit   from   the   ciislomci    \o   whoni   the   pro(1ucts   is   solcl.   11   H   a

simple    trad.Iiig    activity    {\ii(I    call    nevci     bc    leiiiietl    as    activity    of

commission ageiit.

G.   When  iro  gel-vice  tax  .is  I)<iyalile  tlie  qiiesti(ui  of iiiteresl  oi.  penalty  docs

not  al.ise.

5.           Pei.sonal  Heal.ing  in  tlie  casl`  was  lielcl  oil   16.09.2021   thi-ough  virtiia[  mode.

Shi.i   Arpan  Yclgnik,  CA,  ap])cai-cd   on   behtil[` ol`  the  apiieHaiit  l`oi.  the  hciiiilig    Llc

1-eiterateil  the  submissions  made  in  aptieal  mc`morandimi.

6.           I  liave  gone  tlii.ough  the   1`t"`L`  o[  the  c€ic;e,  c;`ibmissioiis   m€`(li`   in  the  Appeal

Memorandum,  anil  submissioli``  .iiitl  evidc`iiccs  ziv{iilahle  on  iccoid`s       I   fill(I  tliaL  the

sue  to  be  clecidcd  in  the  case  i`q  whc`thei.  tlic  tippellaiit  is  li{`ble  lo  I:iy  service  tax



I     r`i„   t  ,,\iii+I   zi    I  tM/`   I  il/127  I;JUJi)

nt  ol` comniissit)ii  giveii  to  them  by  BSNl,,  Mehesiina  l`or  sale  o[` SIM

•ge  Coiipons.

ll1£it  the  issiie  has  been  ilcciiled  in  l`L`voui.  of the  aiipellLu"  prev.iiHisly  by

issioner(Appez`ls),      Ahmeikibiid      vi(le      ()lA      No.      2()8/2012/(Ahil,

d£`Ic(131.12.2012.  The  dei"`iiil  in  tlie  saiil  eiise  I)erti`ineil

j(I   Oclobel.,    200`)    li>   JiHie,   2011,    The   pci`iotl    eoveFcil    .in   the    prcseiit

t)lil  `]iily,  2011   Lt.  Jill`c,  2012  i\i`il  Jiily,  2() 12   li>  Jii!ie,  2U 13 .

tl`at  the  irdjiidicatii`g  i`iilhorily   lm``  I;onlii.Iiic(I  thL`  demLinds  i`gainst  the

y  considering  the  appelk`i"  lo  \„  C`ommissioii  ageiil.  Tlie  api)ellant  hLrd

)mission   befol.e   the   itdju(licaling   aiillit)I.ity   1.elieil   iipon   the   OlA   No.

Ahd-Ill)/SKS/Conimr.(A)/Ahtl       (lfileil      31.12.2012       I)i`sse(I       by       the

ner   (Appeals).       IIowevei.,    tlie   .atljuiliealing   aiithority    hi`s    sought   to

the    issiie    involvctl    in    thL.    present    ill)I)ci`ls    on    tlii`    groiHi(ls    that   the

iive  in"  I)I.oduce.I  iiiiy  tlocumciitary  eviileiiee  which  revefil   thfit  serviec`

ii  d!schi`i.god  by  BSNL,  Mchsanii  in  I.esrtect  ol`lhe  SIM  (`£`i.ds  rentlei.ed

the  {`r)pellant  aiicl  lh{it  while   1`iirnishiiig  the  ilatL`  o1`  Commission  eai.ned

ellfii`.t  alid  that  BSNl,  h€itl  iiol  commenti`d  oi. ()\)jet.te(I  ;tnythiiig  regi`i.(ling

nt  or  liability  to  pay  servii.c  liix  by  th`|  i`i)pelliult.

(I  that  the  adjudicating  i`uthority  hiis  given  his  finclillgs  on  the  dei`isions

)i`      by      the     Ct)nimissioner     (Aiiiii`als),      Ahmcdaliiiil      in     OlA      No.

Ahd-Ill)/SKS/Coliimi..(A)/Ahtl     ili`lecl     `T.  I.12.2012.     I  le     h;is     thei.e€`ftci-

to  rely   luxni  the  (lei`ision  o(`  lhc'  .I loii'blc  Siliireme  C()ui`t   in  the  cz`se  ol`

le  Conimuiiication   I,t(I   Vs.  (`omniissioiiei.  ol` C`.Ex.  &  Ciistoins,  (`oi`hin

20 1  I -Ti( )I,-7 I -s(`-s`r`.

d  that  there  is  iioUiii`g  in  the  I.ci`oi.(ls  `o  .LIT(licale  lhiit  the  dei)ill.tment  h{`(I

I   OIA   No.   208/2012/(Ah(I-Ill)/SI{S/(`ommi..(A)/Ah(I   clatecl   31.12.2012

iighei.   i`ppellate   €`uthority.   `1`hci.cl`i>rc,   the   adjiiilicaliiig   iiiitht)rity    while

e  imf)ugned or(lcr,  wi`s  boiiml  lo  l`ollttw  the  (lecision  piissetl  by  the  higher

authority  C`ommissi(mer(Apiieals),   Ahmedabi`(I   in   the  case  ol`  the  si`nic

on    the    sanie    issiie    l`oi.   eiirliei.   I.ei'iotl.    There    is    no    chalige    in    legal

I)I.oiight  oiit  in  S(`N   {`s  wi'll   i`s   in  Oic`  impugi`il(I  or(ler.  Tlie  adjiidici`liiig
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authoi.ity    has    comnlittecl    jiiclicial     indisc`iplilii`    ill    liot     l`oHowiiig    `hc    ol.dcrs    ol

Conimissionei.  (Appc€`Is).

7.            Coiiiiiig   to    tlie    issiic    t)n    liantl,    I    riiiil    that    the    cippell{iiit    is    sellilig   SIM

c£`r(1s/I.echargc  co`ii)ons   ziii(I   selliiig  thi`m   lo  liis  i`iistomei.s.   It   ha`q   hccn  contco(led

by   tlie   {`")ellanl   that   the.    SIM    cal.tls/I.c'clifirge   i`oilpoiis   I)rt)i`iH`c{l    hy   them    I`i.om

BSNL   ai.c   (hose   oli   whicli   si`rvii`c`   ({ix    hz``s   bc`c`n    iiai{l   by    BSNl,.   'llici.ef`oi.i`.   the

appellant   is  iiiei.ely   tradiiig  ill   procliii`ts   in   I.esiici`t   or  whicli   the   a|iiilicfible  sci.vice

(ax  lias  all.cady  been  pai(I.   I   llml  llial   (lie   lilidiiigs  ()(`  llie  (`ommissioiiei.  (Ai)iii`tils).

Ahmedaba(I  at  pclra  6  ol` OIA  No.  208/2012/(^htl-Ill )/SKS/Conilm.(A)/^h(I  date(t

31.12.20 I 2  covers  the  cntil.e  gamut  ol` llic`  L`Lsuc`  :

"    I    tin(1    tliat    M/s.BSNl„    Mchsana    i.c`.    sei.vie.`    iirt)vidci`    h{```    zilicii`ily

dischai.ged    sel.vice    lax    in    rcsiicct    (tl`   all    lhc    iilotliicls    timl    scl.viccs

ilicliidiiig   Mobile   seiviccs   rclitlci.ctl   b.y   13SNI,`   as   siich   Ilo   service   (ax

c<in   bc  denianded   twice   on   the   s{`iiie   valut`.    Uicsc   lacts   iH.(`   base(I   oil

doc`imiciitai..y   eviilciii`e   €ilitl    wlion   si`rvi(I(`   tzix   lii\`   hc`c`n   I){iicl    Ilo    l`iiithi`i`

servicc`    tiix    can    bc    tlcliialitlc(I    oil    (lie    ``:iiiii`    i`iiiouiit    ttnl}J    hc`i`:i`isc    its

chssiric£`tioii  dil`fei.s   wlic`ii   lhcii`   Is   Ilo   i.hiingi`   in  I.tiic   ol`  iliit.v      I  hc   stile

pllriiose  o1`  t<ix€\tion   is  llml   (l`e   \'{iliic  on   whli`li   c`ei.\rici`  t{`x   i`  rci]iiil.cd  lo

lie  ii{`id  `should  not  escz`iic  all(I  lii`ic  in  \lii`s  casc`  lhc  scr\Jicc  tax  has  bcei`

paiil  on  entire  valiie`  theleloii`,  il  will   liot  hc`  io  lhc   ritiiess  `tr llic  thilig`s
\o  tlcmtill(I  gel-\Jice  Lix   t`g{`in   oil   lhe  `nii`c  amoim(   {is   law  iicivci   pcrmi(.i

siii`li   acti\i'ities  alitl   as   sucli   tlie  tlciiialitl   i"itli`  Oil   (lii`   sel\'i{`c   lil,\   {ii``t`iiiil

is  not  s`isti`inable.``

7.1         I   rill-tlici.   furl   that   the   I-loii`hli`   Trihimal   hacl   ill   tlie   i`nse   o1`  Diiyi`   Shankar

Kailash  Chaii(I  Vs.  Comiiiissioliei-tif (.`.F,x..  cfty  S.T..  I ,ilckliow  1.c`portccl  at  2013  (30)

STR 428  (Ti-i.,Di`l )  helcl  that  :

"3.       Wc   liz`vc   secii   tltc   S\ipi`c`iiic   (`oul.t   |`Itlgiiii.Ill    in   the   c:``i`   or   /t/tw

^4O/j7./tJ   ('tit7iwit;iic`tirtyji7   /,yt/     |2011    (23)   I.r.R     433    (s.t,`,)I.     I`lic   ic```ic

ilivolvcd   befoi.I.    the   l[oli`lilt`   8iiiiicnie   (.oi]it    \v{is   as    1o    wlic`ther   lhc

v€iluc  Ortlic  `q"  cai.cls  is  ii`tiuli.i`{l  to   roi.in  iiz`i.I  t`I` tlic  {icti\J.iiion  i`hz`i.gcs

oi-   Iiot.   Imisniiii.h   a.s   tl`c,   iq```ic   bi`l`ol.c   thi`   I  [oo`hli`   Siiiii.cmc   (  'oiH.t   w£`s

i`Iitii.cly   dir(.ci.cnt  tl`an   llic`   i``ui`   iii\'olvi`tl   in   tl`i`   prc`si`I`t   ca`c   \ivi`   ale   ol`

tlic   view   thi.I   followuig   `ai`l   tlt`i`isioii   b.v   (`oiiiiiiis,sioticr   (^itrccil`)   in

i`ret`c`I.ciice   to  tlie  tlci`ision   o1`   l`nbiHifil   on   the   `:`iiic   i`siii`  as   io\Jolvctl   H`

tlic  Ill.csciit  ease  i`  iiol  iiioiic`t     Wi`  i`lso   ii`l'c`I.  I`t  the  lalcst  clecislon   ill  the

efisci   ttr   iv/ttr/.J;7t/   /``tjtjt/   t\'.    /)tJ/t`'t/jtr/o    /'`'/     /,/t/.    viilc    F`im`10rtli`i.   No

ST/A/r>84-(i87/2012-('`i`.`   t]atetl   (t-I  I  -2()I  2`   \\Jlicicili   .irti`I    li`king   nolc

Or   tlic    ciitiii`    czisc    law    :`\'{`il:\ltlc    tiii     ll`c.    siiitl     iqc;ui``    (lie      l`iihiTi`al     in    a

(li`tLiilctl   olilci.   lia`s   heltl    llifil    iti`(i\/ih    iil`   iuHi`l`iiqc   ;ii`tl    s:Ilo   ttl    8IM    i`i`Itl

heloliging  tii  BSNl  ,  \\J'lt(`i.`.1}"     ha`  tlisch:`i F`eil  tl`{`  Si`I\JI``i`   I  :`x  oil  thc`

f`ill    vfiluc`   of   tl`c    SIN    i`{u.tli.    ilties    nt„    aiiioillit    to    ri.o\Ji(ling    I)usilii`ss

zillxilitli.y   `qei`/'icc`s   flml    i`oiillil"`(ion    ("    (1eiiiaii(I    on    the   tli`ti  lliiltoi`s    foi

the   SC.l`Ol1(I   '`imc   is  llol   l`{`IICII    i`W..   B\J   loHowlllg   1111`   sol|l   (lcl`I.`loll`   wc   `rict

{isl(lc  tlii`   iliiiuigi`c`(I  ()iili`i.  ziii`l   {illo\\J   (Iii`  {iii|u`;il   willi   (`oiisci]iiellU{il   rclicl`

I,,  t,,c  i,I)l)clla,lt*."
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cw  w£`s  tal<i`n   hy   the   I  loii'hle    l`ribiHii`I   in  the  i`:`sc  ol`(`hotey   I.al

s.   (`ommi`siolici.   ol.  (`.1``.`  ,   .K    S  '1`.,    I,iickiiow    rciioi.lc(I   i`t   2016

.-All)  wherein   .il  \vL`h  hl`1il   lhiil   .

have  hciil.cl   hi"l`  thi`  siiles  .ui`l   I)eHiscil   lhe         iccoi(ls    On   I)ct.u`iil
•i`coitls,  wc   fii`il  `h,il,  in  `his  i..i`t.,   l},`Nl,  hiil  {ilieiidy  poiil  `crvice

tl`c   Slivl   ciirtl`   iinil   ieill"`gi'   i`oiliioH`   `oltl   to   the   li..uichi`cc   :iliil

{lclmuiiliiig    `c.I.\Jii`i'     lL`\     li`tln     lhi]     frtu`chi`i`e    wo`ilil    .im`tiinl    to

I.`xation   wliii.li   h  liot   iteii`Hhiljlc   in   lM\J.   Sclomlly,   \\`c   ril`tl   lha\

Tell.u"    i`   ol`l}J    uig.igeil    ii`    I)iHilu`i.    ,uiil    `iili.   `)1`   SIM    I..`i(ls   iiilil

gc   coiii)oii`   .`ml    hi`   Ii'ltinoi``luii    wllh    BSNl      i`   o1`   iiunili)i`1-to-
]i`l  b:`sis.  The  a|ipcll.Hil  c.`iii`o`  hc  tim``eil  its  an  i`gciit  til`  BSNl ,.   In

r  this,   lhc   fimlilig  ol`  tlie   le{Hiii.il   (`oinii`issioiiei.   lluit   l1`c  iiiti)cllan\

iiot;.ng  lhc  l)usil`e`i  or  si`li'  in   `el\/Ii.|'  ol`  BSNl,   i.i   mi`coi`i`clvi`l.

ipugnl.il  oiilei.  Is  lllt.ri`lo.c  n`tl   i`oii`Isli±n`   wllh   law  L`ml   tl`c`  ciile"

gment`   ilclll\'c.Iiiil   1`1)'   tl`i`    I  uhtui.`l    .u`il    I  ligh   (`oiiH.     I  IIiJ   iililgmenl

lbo\'c   hy   lI`c   lciiim:il   coiHiscl    1`"    lhc   .`|)I)cll.tl`t   siiiiLticly   i.o\Jc`i`   1l`e

I    lhc   i`rtpcll.`i`I    t`t    (liii    l`ai`i   ih"    [Iii.   tii`pcllcui\    Is   Oiily   ciigageil    Hi

g   .ti`tn  i`y   i`iiil   iliic.``   not   rciiilii   iiii)J   t£`xi`17li.   sc'rvicc   in   lhl.   i`iitc.Sol)J

sillt'Ss  .tll`illiH`y  SCIVIcl''   "

ordei.  of the  I-lun'ble  'I\rlbiim`l  \vtis  al`limictl  liy  lh.  I-lon'\)le  I ligh

.  wliil.h  was    1.c|)oi.loll  i`t  2018  (8)  Gsl`lj  225  (All ).

g  the  facts  o]` the  pi.eseiit  i`pi)eL`ls  aml  the  (lecisioiis  cited  above,  I

vity  ut` the  iiprti.llant  i.c..  piiri`liz`se  i`ml  sale  or SIM  C`ai.tls/Rechai.ge

1~  on  whii`h  set-vii`e  tit.\  has  i`lI.i.iiily  hi`cli  pfiiil  by  BSNl~  ccinnot  be

biisiiiess  aiixiliai.y  servii.cs.

` the  above  the  (lisi`iissioi`s  [iiiil  the  iil)o\Je  (li.i`isions  o1` the  I  lon'ble

lligll   Co`ll-I,   I   set   flsi(le   ll`e   imi)ilgiied   oi.(lei.s   foi.   being  iiot   lcgitl

llow  the  appe£Ils  I-ilccl  b,v  the  i`iipellaiit.

arJaPrT*3Trfufflfa-3qtrREdfinarm€i

ls  liled  by  the  {`pi)elhint  staiitls  (lisi)ose(I  ofl`iii  above  tci.Ills.

(`omm i ssi oner  ( Ai)I)ea ls )

Date:        .10.2()21.

`,n.   Iye,.)

Appeals),
I)il(I
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Cop), to:
I  )   Tlie  (`liii`t`C`omiiiissioiiei.,  ('i`iitr:`l  GS  1``  ^hme(lal-I{i(I  Z,oiic.

2)   llie  Commissioiiei..  CGST.  Gaiitoiiiiagai..

3)   Tlie  Assist£`iit  Coriiiiissiolici-( I  I(I  S}Jstem),  CGST`  (iamlliiiiagiH..

(t.or uplotidil`g tlle  01^)
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5)    P.A.  File.


